
Addendum to RTP for May 2016 Examination 

Part II: Judicial Update – Direct Tax Laws 

Significant Legal Decisions 

Deduction, Collection & Recovery of Tax 

1. Are landing and parking charges paid by an airline company to Airports Authority of India in 
the nature of rent to attract tax deduction at source under section 194-I? 

Japan Airlines Co. Ltd. v. CIT / CIT v. Singapore Airlines Ltd. (2015) 377 ITR 372 (SC) 

Facts of the case: The assessees in both the cases are foreign airlines. Being international 
airlines, they fly their aircrafts to several destinations across the world, including New Delhi.  For 
landing the aircrafts and parking thereof at the Indira Gandhi International Airport (IGIA), New 
Delhi, the Airports Authority of India (AAI) levies charges on these airlines.  The airlines are 
deducting tax @2% under section 194C for payment of landing and parking charges in respect of 
its aircrafts to AAI and remitting the same.  However, the income-tax authorities are of the view 
that tax is to be deducted at the higher rate applicable under section 194-I (currently, 10%).  

Issue under consideration: The issue under consideration is whether landing and parking 
charges paid by the airline companies to AAI is in the nature of rent to attract tax deduction at 
source under section 194-I. 

Delhi High Court’s view vis-a-vis Madras High Court’s view: On this issue, contrary views were 
expressed by the Delhi High Court in Japan Airlines Co. Ltd.’s case and the Madras High Court in 
Singapore Airlines Ltd.’s case.  

The Delhi High Court observed that “rent” as defined in section 194-I has a wider meaning than 
rent in common parlance and includes any agreement or arrangement for use of land. The Delhi 
High Court further observed that when the wheels of the aircraft coming into an airport touch the 
surface of the airfield, use of the land of the airport immediately begins. Similarly, for parking the 
aircraft in that airport, again, there is use of the land. Therefore, the Delhi High Court, following its 
own judgment in the case of United Airlines v. CIT (2006) 287 ITR 281 held that landing and 
parking fee were “rent” within the meaning of the provisions of section 194-I, as they were 
payments for the use of the land of the airport. 

The Madras High Court, however, expressed a contrary view on the above issue in CIT v. 
Singapore Airlines Ltd. (2012) 209 Taxman 581 (Mad.).  The Court has observed that only if the 
agreement or arrangement has the characteristics of lease or sub-lease or tenancy for systematic 
use of the land, the charges levied would fall for consideration under the definition of 'rent' for the 
purpose of section 194-I.  

The Madras High Court further observed that the principles guiding the levy of charges on landing 
and take-off show that the charges are with reference to the number of facilities provided by the 
Airport Authority of India in compliance with the international protocols and the charges are not 
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made for any specified land usage or area allotted. The charges are for various facilities offered to 
meet the requirement of passenger safety and for safe landing and parking of the aircraft. Thus, 
the charges levied are, at the best, in the nature of fee for the services offered rather than in the 
nature of rent for the use of the land.  

Therefore, the levy of charges, which is not only for the use of land, but for maintenance of various 
services, including technical services involving navigation, would not automatically bring the 
transaction and the charges within the meaning of either lease or sub-lease or tenancy or any 
other agreement or arrangement in the nature of lease or tenancy so that the charges would fall 
within the meaning of ‘rent’ as appearing in Explanation to section 194-I.  

Thus, the Madras High Court held that going by the nature of services offered by the AAI in respect 
of landing and parking charges, collected from the assessee, there is no ground to accept that the 
payment would fit in with the definition of “rent” as given under section 194-I.  

Supreme Court’s Observations: The Apex Court considered the moot question as to whether 
landing and take-off facilities on the one hand and parking facility on the other hand would 
tantamount to use of land. After due consideration of the views of the Delhi High Court and the 
Madras High Court on this issue, the Supreme Court concluded that the Madras High Court’s view 
is justified on the basis of sound rationale and reasoning.  

The Supreme Court observed that the charges which are fixed by the AAI for landing and take-off 
services as well as for parking of aircrafts are not for the "use of the land". These charges are for 
services and facilities offered in connection with the aircraft operation at the airport which include 
providing of air traffic services, ground safety services, aeronautical communication facilities, 
installation and maintenance of navigational aids and meteorological services at the airport. 

There are various international protocols which mandate all authorities manning and managing 
these airports to construct the airport of desired standards which are stipulated in the protocols. 
The services which are required to be provided by these authorities, like AAI, are aimed at 
passengers' safety as well as for safe landing and parking of the aircrafts. Therefore, it is not mere 
"use of the land". On the contrary, it encompasses all the facilities that are to be compulsorily 
offered by the AAI in tune with the requirements of the protocol. 

For example, runways are not constructed like any ordinary roads. Special technology is required 
for the construction of these runways for smooth landing and take-off of the aircrafts. Specialised 
kind of orientation and dimensions are needed for these runways which are prescribed with 
precision and those standards are to be adhered to.  Further, there has to be proper runway 
lighting, runway safety area, runway markings, etc. Technical specifications for such lighting, 
safety area and markings are stipulated which have to be provided. The technical specifications 
keep in mind the basic fact, namely, on landing, the aircraft is light on fuel and usually less than 
5% of the weight of the aircraft touches the runway in one go. On take-off, the aircraft is heavy but 
as the aircraft accelerates, the weight gradually moves from the wheels to the wings. The 
technological aspects of these runways have been emphasized in some detail to highlight the 
precision in designing and engineering which goes into making these runways fool proof for safety 
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purposes. The purpose is to show that the AAI is providing all these facilities for landing and take-
off of an aircraft and in this whole process, "use of the land" pales into insignificance.  

The Supreme Court observed that the charges levied on air-traffic includes landing charges, 
lighting charges, approach and aerodrome control charges, aircraft parking charges, aerobridge 
charges, hangar charges, passenger service charges, cargo charges, etc.  Thus, when the airlines 
pay for these charges, treating such charges as charges for "use of the land" would tantamount to 
adopting a totally simplistic approach which is far away from the reality.  

Supreme Court’s Decision: The Supreme Court opined that the substance behind such charges 
has to be considered and when the issue is viewed from this angle, keeping the full and larger 
picture in mind, it becomes very clear that the charges are not for use of the land per se and, 
therefore, it cannot be treated as "rent" within the meaning of section 194-I. The Supreme Court, 
thus, concurred with the view taken by the Madras High Court in Singapore Airlines case and 
overruled the view taken by the Delhi High Court in United Airlines/Japan Airlines case. 

The Supreme Court was, however, not in agreement with the Madras High Court’s view that the 
words "any other agreement or arrangement for the use of any land or any building" have to be 
read ejusdem generis and it should take its colour from the earlier portion of the definition, namely, 
"lease, sub-lease and tenancy", thereby, limiting the ambit of the words "any other agreement or 
arrangement". The Supreme Court observed that this reasoning was not correct. A bare reading of 
the definition of "rent" contained in Explanation to section 194-I would make it clear that in the first 
place, the payment, by whatever name called, under any lease, sub-lease, tenancy is to be treated 
as "rent". This is rent as understood in the traditional sense. However, the second part is 
independent of the first part which gives a much wider scope to the term "rent". Accordingly, 
whenever payment is made for use of any land or any building by any other agreement or 
arrangement, that is also to be treated as "rent". Once such a payment is made for use of land or 
building under any other agreement or arrangement, such agreement or arrangement gives the 
definition of “rent” a very wide connotation. The Supreme Court observed that the interpretation of 
the Delhi High Court appears to be correct to that extent i.e., to the extent that the scope of the 
definition of rent under section 194-I is very wide and not limited to what is understood as rent in 
common parlance; though the Delhi High Court  did not apply this definition correctly to the present 
case as it failed to notice that in substance the charges paid by these airlines are not for "use of 
land" but for other facilities and services wherein the use of the land was only a minor and 
insignificant aspect. Thus, the Supreme Court was of the considered view that the Delhi High Court 
did not correctly appreciate the nature of charges that are paid by the airlines as landing and 
parking charges, in the sense, it did not appreciate that such charges were not, in substance, for 
use of land but for various other facilities extended by the Airports Authority of India to the airlines.  

Note –  Consequent to the above Supreme Court judgement overruling the Delhi High Court 
judgement in United Airlines/ Japan Airlines case and upholding the Madras High Court judgement 
in Singapore Airlines case, students may ignore the Delhi High Court ruling  in  Japan Airlines case 
reported in  pages 112-113 of the printed copy of the August 2015 edition of the publication “Select 
Cases in Direct and Indirect Tax Laws – 2015”.  Students may also ignore the answer to Q.9 of 
“Chapter 28: Deduction, Collection and Recovery of Tax” in the printed copy of the December 2015 
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edition of the Practice Manual on Final Paper 7: Direct Tax Laws, which is based on the above 
High Court rulings. The said question has to be now answered on the basis of the above Supreme 
Court ruling.   

Appeals and Revision 

2. Does the High Court have the inherent power under the Income-tax Act, 1961 to review its 
own order on merits? 

CIT v. Meghalaya Steels Ltd. (2015) 377 ITR 112 (SC) 
Facts of the case: In this case, the High Court had considered whether deduction is allowable 
under section 80-IB on transport subsidy and interest subsidy and on the central excise duty refund 
received by it.  Finally, after stating that two substantial questions of law arose under section 260A, 
the High Court proceeded to answer the two questions. Against this judgement, the assessee filed 
a review petition whereupon the Division Bench of the High Court recalled its entire order for 
adjudication on the ground that it had not formulated the substantial questions of law before 
hearing of the appeal and had not invited the parties to have their say in the matter which 
amounted to denial of opportunity of effective hearing to the parties concerned, particularly, the 
review petitioners. Further, it had on an earlier occasion prior to passing the order, reserved the 
judgement on whether substantial questions of law in fact existed at all. 
Revenue’s contention vis-à-vis Assessee’s contention: The Revenue contended that, by virtue 
of section 260A(7), only those provisions of the Civil Procedure Code could be looked into for the 
purposes of section 260A as were relevant to the disposal of appeals, and since the review 
provision contained in the Code of Civil Procedure is not so referred to, the High Court would have 
no jurisdiction under section 260A to review such judgment. The assessee-petitioner, however, 
contended that High Courts being courts of record under article 215 of the Constitution of India, the 
power of review would in fact inhere in them. 
Supreme Court’s Observations: The Supreme Court concurred with the assessee’s submission 
that High Courts being courts of record under article 215 of the Constitution of India, the power of 
review would inhere in them.   Further, it noted that in another case1, in a slightly different context 
while dealing with power of review of writ petitions filed under article 226, the Supreme Court had 
observed that there is nothing in article 226 of the Constitution to preclude a High Court from 
exercising the power of review which inheres in every court of plenary jurisdiction to prevent 
miscarriage of justice or to correct grave and palpable errors committed by it.  In that case, the High 
Court had entertained the second petition since the interested parties were not given an effective 
opportunity of being heard, before passing the judgement; therefore, keeping in mind the requirement 
of the principles of natural justice, the High Court had exercised its inherent power of review.  

The Supreme Court went ahead to further observe that it is clear on a cursory reading of section 
260A(7), that it does not purport in any manner to curtail or restrict the application of the provisions 
of the Code of Civil Procedure.  Section 260A(7) only states that all the provisions that would apply 
qua appeals in the Code of Civil Procedure would apply to appeals under section 260A. That does 
not in any manner suggest either that the other provisions of the Code of Civil Procedure are 
necessarily excluded or that the High Court's inherent jurisdiction is in any manner affected. 

 

                                                           
1 Shivdeo Singh v. State of Punjab  AIR 1963 SC 1909 
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Note – On account of the Supreme Court’s view that the High Court has an inherent power under 
the Income-tax Act, 1961 to review its own order, students may ignore the Madhya Pradesh High 
Court ruling reported in page 88 of the of the printed copy of the August 2015 edition of the 
publication “Select Cases in Direct and Indirect Tax Laws – 2015”.  Students may also ignore the 
answer to Q.17(iii) given in the printed copy of the RTP of May, 2016, based on the Madhya 
Pradesh High Court’s view in Deepak Kumar Garg’s case on this issue and the answer to Q.2(ii) in  
“Chapter 24: Appeals and Revision” in the printed copy of the December 2015 edition of the 
Practice Manual on Final Paper 7: Direct Tax Laws, which is based on the said Madhya Pradesh 
High Court ruling.  

 

© The Institute of Chartered Accountants of India




